IN THE UNITED STATES DISTRICT COURT 0CT 0 27
FOR THE DISTRICT OF SOUTH CAROLINA 003
ANDERSON DIVISION LARRY w, pro
COLUMBEE%CC LERK
Franklin E. Clark, on behalf of himself ) 8-
and all others similarly situated, ) C/A No. 8:00-1217-22 \9’3 AP
) A
Plaintiffs, ) O ‘
) \
Vs. ) ORDER
)
Experian Information Solutions, Inc., )
)
Defendants. )
)
)
Franklin E. Clark and Latanjala Denise )
Miller, on behalf of themselves and )
all others similarly situated, ) C/A No. 8:00-1218-22
)
Plaintiffs, )
)
@ Vs. )
L _ )
/L Equifax, Inc., and Equifax Credit )
#?L ( Information Services, Inc., )
i )
Defendants. )
)
)
Franklin E. Clark, on behalf of himself )
and all others similarly situated, ) C/A No. 8:00-1219-22
)
Plaintiffs, )
)
Vs. )
)
Trans Union Corporation and )
Trans Union L.L.C., )
)
Defendants. )
)
The three above captioned class actions, which have been consolidated for purposes of
pretrial proceedings, came before the court on September 23, 2003, for a fairness hearing to consider
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arbitration of actual damages claims for less than $75,000), are unclear as to how the
arbitration would be commenced, who would pay fees, and whether the class member
would have the assistance of counsel (available payment of attorneys fees);

C. the provisions for selection of an arbitrator under paragraph 20(b) also present
concerns as the single arbitrator is to be selected by the Defendant;

The adequacy of the fix proposed by Equifax (and allowed to any Defendant under their
respective Stipulations of Settlement), has not been established;

The scope of the claims released is not sufficiently clear. (Potential for confusion is created
by the failure to include an express description of the claims released in the Stipulations of
Settlement. Instead, each Stipulation of Settlement simply refers back to the corresponding
complaint);

Compliance with the court’s directives regarding identification and notification of the class
was not established, although a detailed proffer of evidence was made.

FUTURE PROCEEDINGS

No later than October 8, 2003, Class Counsel shall provide the Objectors,'® with copies of
the following: (a) all discovery in this action which is not a part of the public record; and (b)
all written communications between Class Counsel and counsel for the defense, including
electronic communications, concerning settlement.

To the extent any documents produced are subject to a protective order, that fact shall be
shown on the face of the document. Priorto receiving the documents, the Objectors’ counsel
shall be required to sign an acknowledgment agreeing to be bound by the protective order
previously entered in this action. The documents shall not be released to any non-attorney
Objector absent prior approval of this court and a showing of need.

No later than November 7, 2003, Class Counsel and Defendants shall jointly file and serve
the Objectors with proposed Modified Stipulations of Settlement, should they agree to
modifications to address the court’s concerns.!® At the same time, Class Counsel and
Defendants shall submit a brief addressing what, if any, further notice to the class is required.
Alternatively, counsel shall advise the court that they have been unable to reach agreement.
In that event, the settlements shall automatically be deemed rejected and counsel shall
propose a schedule for further proceedings in these consolidated actions.

'* Disclosures to the Objectors shall be accomplished through service on T. English

McCutchen, ITI, Esquire, who shall be responsible for further dissemination to all Objectors’ counsel.

" Any Modified Stipulation of Settlement shall be provided along with a redlined version

drawing attention to the changes. Briefing as to the reasons for and impact of the changes is allowed
but not required. All documents required to be filed or served herein shall be served on the
Objectors. See above n. 18.
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3. No later than fourteen days after service of any proposed Modified Stipulations of
Settlement, the Objectors shall file and serve their further objections, if any, to the proposed
modifications and their position as to further notification of the class. The Objectors may
preserve but shall not repeat their objections to the earlier proposed Stipulations of
Settlement.

4, Proponents of any Modified Stipulation of Settlement shall file and serve their reply to the
Objectors’” arguments within five days after service of the Objectors’ submissions.

5. If any Modified Stipulations of Settlement are filed, the court will determine the issue of
whether further notice is required without a hearing. If the court determines that further
notice is not required or can be adequately provided prior to January 12, 2003, then the court
will conduct a fairess hearing on the proposed Modified Stipulations of Settlement on
January 12 and 13, 2004. At least two weeks prior to the hearing, the time and place of the
hearing shall be posted on the court’s website and Class Counsel’s website 2 (If the hearing
is cancelled or rescheduled, that information will also be posted on both websites no later
than January 6, 2004).

IT IS SO ORDERED.

- CAMERON MCGOWAN CURRIE
UNITED STATES DISTRICT JUDGE

October <2 , 2003
Columbia, South Carolina

0:\Civil Orders\Orders.00\00-fcra re fairness hrg 9-23-03.wpd

** The court is currently planning to conduct the January 2004 hearing in the Matthew J.
Perry Courthouse located in Columbia, South Carolina. Anyone objecting to that location should
advise the court immediately of the basis of their objection.
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proposed class settlements.! A fairness hearing is required by Fed. R. Civ. P. 23(e) which governs
approval of settlements of class actions.>

After reviewing all affidavits and other evidence in the record and hearing two days of
testimony and arguments of counsel, the court® concluded that the proponents of the settlements had
not met their burden of establishing all matters necessary for approval of the settlements.
Nonetheless, the court noted that the substance of the settlements might ultimately be approved if
specified concerns could be resolved.

This order summarizes the court’s reasons for finding the proof inadequate and for declining
to approve the settlements absent further clarification. It also establishes a schedule for further
proceedings.

To insure that class members are aware of the results of the hearing, the court will post this
order on its own website (www.scd.uscourts. gov), and will direct Class Counsel to post the order
on the website previously referenced in the notices (www fcraclassaction.com).* The court will also

direct that the date, time and place for any future settlement approval hearing be posted on both

' The three actions to which this order applies are distinct actions pursued against different
Defendants. They were, however, consolidated for pretrial proceedings because of the similarity of
the allegations against each of the Defendants. The court determined that the fairmess hearings
should also be consolidated because the three separate settlements at issue are virtually identical in
their terms.

? See below n. 10 (discussion of the standards applied).

* The case was initially assi gned to The Honorable Margaret B. Seymour, who presided over
the action until it was reassigned to the undersigned shortly prior to the date set for the fairness
hearing. This reassignment was made to allow the fairness hearing to go forward as scheduled
despite Judge Seymour’s non-availability.

* This order shall be referenced on the opening (home) page of Class Counsel’s website in
a manner designed to draw the viewer’s attention to the availability of the order. The website shall
not require the viewer to provide identifying information to view the order.
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websites no less than two weeks before the scheduled hearings. At present, the court has tentatively

scheduled additional hearings on J anuary 12 and 13, 2004, at the Matthew J. Perry Courthouse in

Columbia, South Carolina. The date, time and place are, however, subject to change.
BACKGROUND

Nature of Actions. The above captioned actions were filed in this court in April of 2000,
as putative class actions. The named Plaintiffs’ assert virtually identical claims in each of the three
above-captioned actions, with the primary distinction between the actions being that each is pursued
against a different major credit reporting entity. Specifically, the named Plaintiffs allege that
Defendants violated the Fair Credit Reporting Act, 15 U.S.C. § 1681 et seq. (“FCRA”), by including
references to bankruptcy filings in the named Plaintiffs’ credit reports when the named Plaintiffs had
not, themselves, filed for bankruptcy but were merely joint account holders with or co-signers for
persons who later filed for bankruptcy.

Defendants do not deny that they have included bankruptcy references on individual trade
lines under these circumstances. They do deny that the inclusion of such a reference is misleading
or violates the FCRA. Defendants also deny that Plaintiffs have been injured as a result of the
inclusion of the bankruptcy references.

Class Action Status. Plaintiffs first sought class certification in August of 2000. Their
initial requests for class certification were denied in March of 2001. The denial was, at least in part,

based on the fact that the then-pending complaints pursued only a single claim under 15 U.S.C. §

> Two of these class actions are pursued by a single named Plaintiff, Franklin E. Clark. One
is pursued by both Mr. Clark and Latanjala Denise Miller. For ease of reference, the court will refer
to the “named Plaintiffs” when referring to all three cases.
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1681n(a), and sought only statutory penalties, rather than actual damages.®

Plaintiffs thereafter amended the complaints in July2001. The amended complaints asserted
two distinct legal theories which would have allowed the recovery of actual damages: a claim for
willful violation of the FCRA under 15 U.S.C. § 1681n (this time seeking both actual and statutory
damages); and a claim for negligent violation of the FCRA under 15U.8.C. § 16810 (which allows
only for recovery of actual damages, fees and costs).  Neither the original nor the amended
complaints sought relief under any state law.

Plaintiffs then renewed their motion for class certification. This request was supported by
a friend-of-the-court brief by the South Carolina Department of Consumer A ffairs. Ultimately, the
court certified the class in June 2002. Defendant sought permission to appeal the certification of
the class. The Fourth Circuit Court of Appeals, however, declined Defendants’ request, leaving the
class certification order in place but subject to later review. See Order of the Fourth Circuit Court
of Appeals, CA No. 02-205 (October 21, 2000).

Mediation and Settlement. After the Court of Appeals declined immediate review of the
class certification decision, the trial court directed the parties to mediate. A separate mediation was
conducted in each case which, after further negotiations, led to proposed Stipulations of Settlement
in each action.

While the mediations were separate, the terms of the proposed settlements ultimately reached

and now before this court for approval are virtually identical, providing three forms of relief: (1Da

¢ Under this section of the FCRA, a person (including an entity such as the Defendants),

which willfully violates the statute may be required to pay the consumer whose credit is at issue
either actual damages or statutory damages of from $100 to $1000, as well as punitive damages,
attorneys fees and related costs and expenses. See 15 U.S.C. § 1681n(a). Although this section
authorizes payment of actual damages, the named Plaintiffs initially sought only the statutory
damages.




change in the way Defendants will report the bankruptcy of another on the credit report of a joint
account holder or co-signer; (2) specified limited remedies should Defendants violate the agreement
in the future; and (3) one free Consumer Disclosure’ from each Defendant for each class member.
See Stipulations of Settlement at 9 18-21.

The settlements do not provide either the named Plaintiffs or any class member with any
monetary relief for past violations, although they do provide the named Plaintiffs with a minimal
“incentive payment” of up to $1,000 for each action in which the named Plaintiff participated. They
do, however, fully release Defendants from liability for any prior actions falling within the
allegations of the complaint. See Stipulations of Settlement at 19 39-43.

Settlement Approval Proceedings. Because the present actions are class actions, the court

) (()/ is required to approve the settlement. Fed. R. Civ. P. 23(e). This judicial approval is intended to
i‘/kl/ ’)/ insure that the rights of the absent class members are adequately protected. See Amchem Products,
Inc., v. Winsor, 521 U.S. 591, 621 (1997).8 In addition, notice to the class is required to allow class
members who do not desire to be bound by the settlement to protect their own interests, either by

excluding themselves from the class (opting out), or by remaining in the class but challenging the

7 Defendants produce different forms of reports and disclosures. As used herein and in the
settlement agreements, the term “Consumer Disclosure” refers to a report given directly to a
consumer as contemplated by 15 U.S.C. § 1681g. The term “Credit Report,” as used in this order
and the settlement agreements, refers to the type disclosure covered by 15 U.S.C. § 1681a(d) when
that report is given to someone other than the consumer.

® As the Fourth Circuit Court of Appeals has noted, “[t]he primary concern addressed by
Rule 23(e) is the protection of class members whose rights may not have been given adequate
consideration during the settlement negotiations.” In re Jiffy Lube Securities Litigation, 927 F.2d
155, 158 (4th Cir.1991) (further stating: “If the proposed settlement is intended to preclude further
litigation by absent persons, due process requires that their interests be adequately represented.”).
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fairness and adequacy of the settlement (objecting).’

The court first conducted a preliminary fairness hearing in March 2003. Asa result of this
hearing and review of related submissions, the court gave preliminary approval to the settlements,
subject to later challenge by any class members who mji ght object to the settlements. The court also
established procedures for identifying and notifying class members of: (1) the existence and
allegations of these lawsuits; (2) the terms of the proposed settlements; and (3) the right of each class
member to opt-out of the actions or to object to the settlements. With the court’s assistance, notices
were developed. See Supplemental Notice Order (entered July 3, 2003).

Defendants and Class Counsel then undertook the class identification and notification process
approved by the court. Defendants have proffered evidence that over four million notices were sent
out of which roughly 873,900 were returned as undeliverable. The parties have also advised the
court that 3,500 individuals filed timely election forms opting out of further participation in these
actions. In addition, court records reflect that 249 individuals filed objections to the settlement
(hereinafter referred to collectively as “Objectors™). A total of fifteen objection memoranda were
also filed by or on behalf of the Objectors. Likewise, a number of attorneys filed appearances on
behalf of Objectors.

The court conducted a fairness hearing beginning on September 23, 2003, as scheduled in

the class notices. The hearing continued through September 24, 2003.'° A number of Objectors were

? There are a variety of different types of class actions which vary as to whether and how
persons can join or exclude themselves from the class. The present actions are “opt-out” class
actions, meaning that persons who fall within the class definitions are class members if they do not
comply with the procedures for excluding themselves from the class. See generally, Fed. R. Civ. P.
23(c)(2).

' In conducting the fairness hearing, the court considers both fairness and adequacy. The
fairness inquiry seeks to determine whether “the settlement was reached as a result of good-faith
bargaining at arm's length, without collusion.” I re Jiffy Lube, 927 F.2d at 159. To make this
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represented by counsel who presented argument and testimony, and who vi gorously cross examined
witnesses offered in support of approval of the settlements. The court also heard from two individual
Objectors who were not represented by counsel, although one of the two was, herself, an attorney.

At the conclusion of the hearing, the court determined that the presentation of evidence in
support of the settlements was deficient in several respects, most notably as to whether the court-
approved class identification and notification procedures had been fully implemented. The court
also found the evidence inadequate as to how one of the alternative solutions allowed by the
Stipulations of Settlement would be implemented and the degree to which it would benefit class
members over current procedures.!" The court also determined that there were several substantive

deficiencies in the terms set forth in the settlement documents. In this regard, the court noted that

determination, the court considers: “(1) the posture of the case at the time settlement was proposed,
(2) the extent of discovery that had been conducted, (3) the circumstances surrounding the

negotiations, and (4) the experience of counsel in the [substantive] area [and] class action liti gation.”
Id

The adequacy inquiry, by contrast, considers the more substantive aspects of the settlement,
including:

(1) the relative strength of the plaintiffs' case on the merits, (2) the existence of any
difficulties of proof or strong defenses the plaintiffs are likely to encounter if the case
goes to trial, (3) the anticipated duration and expense of additional litigation, (4) the
solvency of the defendants and the likelihood of recovery on a litigated judgment,
and (5) the degree of opposition to the settlement.

ld.

"' The Stipulations of Settlement allow the Defendants either to omit the reference to
bankruptcy altogether, or to include it with the clarification that the bankruptcy is “of another.” Two
of the Defendants have implemented changes which omit the reference altogether. This is clearly
the preferred remedy of the Objectors. The third Defendant, Equifax, Inc., has implemented changes
which include the clarifying reference that the bankruptcy is “of another.” Objectors argue that this
alternative is inadequate to remedy the underlying problem. While Equifax is the only Defendant
which has implemented this alternative “fix,” the Stipulations of Settlement would allow the other

two Defendants to adopt similar procedures in the future.
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the Stipulations of Settlement could likely be amended in a way that would correct the deficiencies,
but did not require such amendment.'? See below at p. 10 (“Primary Areas of Concern”).

While the court expressed concerns with certain details of the Stipulations of Settlement as
currently proposed, it declined to adopt a number of the Objectors’ more significant claims of

inadequacy. Most critically, the court disagreed with the Objectors’ contention that the general

- nature of the relief (prospective only), was necessarily inadequate to support the release of claims

for prior damages. The court also noted that the provision of free Consumer Disclosures had some
value to each class member. The court, likewise, expressed misgivings about the Objectors’
challenges to the general adequacy of remedies for future violations of the Stipulations of
Settlement.”> Nonetheless, as noted above and discussed more fully below, the court found certain
deficiencies in the procedural aspects of the remedial provisions for future remedies.

The court also found it doubtful that the “fix” proposed by Defendant Equifax (retaining
references to “bankruptcy” but clarifying that it refers to the “bankruptcy of another”), would violate
the FCRA. At the least, this is an area as to which the legality of the practice is subject to legitimate
dispute.

In addition, the court rejected the Objectors’ arguments that the class notice was defective

in form. The one inaccuracy related to the time period covered by the release. Defendants agreed

2 While the court noted these deficiencies in order to allow the proponents of the settlements
to correct them, it did not and cannot require that the settlements be modified. See generally Manual
for Complex Litigation, Third at 240 (Federal Judicial Center 1 995).

" The remedial provisions at issue impose both procedural and substantive limits on the
remedies which class members might obtain for any future violations of the Stipulations of
Settlement. At the same time, they provide the benefit that class members would not be required to
prove that the actions violated federal law, only that they violated the terms of the Stipulation (which
is, itself, a compromise of disputed issues of law). Under these circumstances, an agreement to
remedies that are more limited than those provided for statutory violations is not unreasonable.

8




AQ 72A
(Rev.8/82)

that the Stipulations of Settlement would be changed to reflect the date shown in the notice.

Clearly, some recipients of the notice may not have fully understood the terms of the
settlement. Most particularly, some may have believed that the remedial provisions regarding
payment of possible future claims applied to existing claims for prior reports.”* This lack of
understanding, however, would not be due to any misleading wording in the notice. In short, while
the notice could have done more to emphasize that the settlement would not result in the payment
of any monetary claims as to any prior actions, its failure to emphasize this fact did not make it
misleading.

For the same reason, the court did not agree with the Objectors that the notice was misleading
because it failed to expressly state that Class Counsel were seeking a total of fifteen million dollars
in attorneys” fees. The notice revealed that there were three Defendants and that counsel would be
seeking five million dollars from each of them. In any case, the fees are subject to approval by the
court and the amount disclosed is the maximum which Class Counsel agreed to request and
Defendants agreed not to contest.'

The Objectors also argued that the website provided by Class Counsel was misleading in that

it suggested that the word “pankruptcy” would be removed from the credit report, rather than that

'* One unrepresented objector who spoke at the fairness hearing expressed such a belief.

" Because the Stipulations of Settlement were not approved at the fairness hearing and were
subject to further negotiations, the court directed that the attorneys’ fees previously advanced to
Class Counsel (which were then being held in escrow), be returned to Defendants. The court,
likewise, precluded Defendants, Class Counsel and counsel for the Objectors from discussing
attorneys’ fees issues until after any further negotiations as to terms of the Stipulations were
concluded.

These requirements were not intended as a comment on the propriety of any prior action by
counsel. Rather, they are intended to insure that whatever discussions take place in negotiating the
substantive terms of any modifications to the Stipulations of Settlement are not tainted by premature
discussion of attorneys’ fees. In this regard, the court notes that the Stipulations of Settlement
indicate that attorneys’ fees were not discussed until counsel had reached agreement on the
substantive terms of the settlements.
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the word would either be removed or language would be added clarifying that the bankruptcy was
“of another.” The statement, read in full, is not misleading as it notes that the bankruptcy reference
can be clarified rather than removed.' Likewise, the class notice reveals that both options are
available."”

Based on the above conclusions, the court did not foreclose the possibility of approval of
settlements similar in terms to the settlements currently proposed. The court, instead, established
aprocedure which allowed for modification of the Stipulations of Settlement, should Defendants and
Class Counsel be able to reach agreement, and further approval proceedings if agreement could be
reached as to one or more of the Stipulations of Settlement. That procedure is set out below.

PRIMARY AREAS OF CONCERN
The court identified the following primary areas of concern at the conclusion of the hearing;:

1. Remedial provisions for future violations of the Stipulations of Settlement may not be
procedurally adequate to serve the intended purposes of the settlements:

a. the provisions of paragraph 20(a) of the Stipulations of Settlement (relating to the
$500 strict liability penalty), may present difficulties of proof as consumers may have
difficulty obtaining a “credit report” as that term is defined in the Stipulations of
Settlement;

b. the provisions of paragraph 20(b) of the Stipulations of Settlement (relating to

'* The website statement of which the Objectors complain reads as follows: “Removal of the
‘Bankruptcy’ word from credit reports, or its clarifiction [sic], should result in improved credit
scores.” Objections of Amanda Craig at 23-24 (emphasis added). This reference is not misleading
because it suggests two alternatives, removal or clarification.

"7 Under the heading “Summary of the Settlement Benefits and the Release,” the notice states
that “Defendants have agreed to change their computer systems to eliminate the particular
bankruptcy reference in issue in the litigation.” Notice p.3 (Part 2, 1) (emphasis added). The
meaning of the phrase “particular bankruptcy reference” is revealed on the preceding page of the
notice which states that the complaint at issue relates to the reporting “for a given consumer who had
not filed bankruptcy, that the consumer had a joint account that was in bankruptcy, without expressly
stating that the bankruptcy was that of another person on the account other than the consumer who
was the subject of the credit report.” Notice at 2 (emphasis added).
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